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Passed by Shri Uma Shanker Commissioner (Appeals)
T Arising out of Order-in-Original No STC/Ref/111/JMC/KMM/AC/Div-Ill Dated

28.10.2016 Issued by Assistant Commr STC, Service Tax, Ahmedabad

g Siewat BT 99 Ud udr
Name & Address of The Appellants

M/s. JMC Projects (India) Pvt Ltd
Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

AT Yoh, IS Yob T AaTpY SdIeid ~IRIIRIGRT B adiel—

Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

faciia siferfram, 1904 1 =T 86 & sfela erdid @ FF T & U BT O Tt~
Under Section 86 of the Finance Act 1994 an appeal lies to :-

o &g s W gow, SR Yow T4 aa] ey rieRe o 20, ¥ e
BIRYCH HHTSTS, Femoll TR, SEFeTETe—380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.

(i)  ordiei ~aranfEerepver @1 foxfia fdfram, 1904 1 a=T 86 (1) & ofcia ardfier Yare
feremmeet, 1994 & M 9 (1) & siovfa PefRe o = 5 3 ax wfadl § @ of
Wil vd SHe W R eRw @ freg odd B ¥ B swe  uiet

ISl ST ARy (S 9 o vl ufy B ok wrr R e § rieRe a1 =de Red
# SRl qareR @ A, @ 9 AT SR ST R AT W90 5 R A1 SN B @ a8l ®uu
1000/~ WA HS1 Il | STEl WaTe] @Y AR, @er 9 Hi SR SR T ST WUY 5 e a9
50 WG T BT Wl WYY 5000/~ B o SR | OET WareR @ AN, @t @ /T SR Sar T
SEIMT WY 50 G T T SURT B T8 BIY 10000 /— BT Yo BNV | :

(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of, R

less, Rs.5000/- where the amount of service tax & interest demanded & penaity |
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the driogit

service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in t %fé m g 4




crossed bank draft in favour of the Assistant Registrar of the bench of hominated Public Sector Bank
of the place where the bench of Tribunatl is situated.

(iii) Rl arftfvam, 1994 @ oIRT 86 o SU-uREH UE (20) @ sigtTa orfie Farey R, 1904 & W 9 (20)
% efria FeiRg wrf wad-7 § & o1 9ol T SHG WS AW, P SWE Yo (@ie) @ e o afat (OlA)(
Swi ¥ it afy grf) iR e
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(iii) Thz appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superinter dent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.

2. JUHAIRT e Yew ARFEE, 1975 B wE W -1 @ oot PeiRa fy srER qw omew ud v
TRGR & Q¥ & R W & 650/~ U} T <_Arerd Yob fHe o g ARy

2. One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority snall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act, 1975, as amended.

3. A Yo, STNE YoF U9 QTN el e (@rifaf) Frmmadd, 1082 # afda od o= Wl Amel o
ftafera =W are FrImi @ IR A e i frar T &1 :

3. Attention is also invitad to the rules covering these and other related matters contained in the
Customs, Excise and Service Appeliate Tribunal (Procedure) Rules, 1982.

4. BT Yok, FRT 3CUIG Yo UE [T STl riRieRIoT (@) % v el & A 7
FoI 3G Aeeh LTI, 238y T URT 39T & 3ieidl e a(Eear-2) ifAergs 208y(R0¢y Hr wear
%) Rt of.o¢.208% Fi HT fcciir AT, 2-_y I URT ¢3 F JHdeTd FaTHT &I A AL ¥ 5 ¢,
@R fAfRer &1 o1 qF-TRY ST wten 3fard §, aent o 38 4wy & il ST i Sie arelr sfad &
IR 8 g ST Y SRR Y

S SeUTE Yo U N & 3feraTer « Aer U 1w Joeh » F fove MfAe & -
(i) aRT 11 & & iaeia Auifia @
() W ST f o I T AR
(i) QA T RAAEA F FUH 6 F iaeiT T A
o 3T 9ot I7 & 50 4w & wewne Ry (@, 2) 3fRfREa, 2014 F 3RET F g e
3fTeier TR & et FaaRTeler T9TeT 379ff U 37¢llel ol ole] =751 G911

4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) s wedt A, 59 MY F wier srfer wfdERoT & WIHAT BT Yo AT YoF AT §US
faranfera gt ot Hier AT 7T Yo & 10% 3p9raTe T 3 Sgt Frarer gus Raniea 81 a9 58 F 10%
T IR Y ST FHal ¢

4(1) In view of above, an appeal against this order shall lie before the Tyl o F B

payment of 10% of the duty demanded where duty or duty and penalty are i
penalty, where penalty alone is in dispute,
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ORDER IN APPEAL

M/s. JMC Projects (India) Pvt. Ltd., A-104, Shapath-4, Opp.
Karnavati Club, S. G. Road, Ahmedabad (hereinafter referred to as 'the
appellants’) have filed the present appeal against Order-in-Original number
STC/Ref/111/IMC/K.M.Mohadikar/AC/Div-111/2016-17 dated 28.10.2016
(hereinafter referred to as ‘impugned order’) passed by the Assistant

* Commissioner, Service Tax,. Division-III, Ahmedabad (hereinafter referred to

as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the appellants were engaged in
providing services under the category of ‘Works Contract Service’ and hold
valid registration number AAACI3814EST001. The appellants- had provided
seryices to NBCC under Mega Examption Notification number 25/2012-5T
dated 20.06.2012. As the government refused to reimburse the Service Tax
paid by the appellants, the appellants had filed a refund claim of
1,63,71,359/- on 14.06.2016. The said refund claim was filed under Section
102 of the Finance Act, 2016 read with the Finance Act, 1994 and rules made

. there under. During scrutiny of the claim, it was noticed that the appellants

had availed a tota[ CENVAT credit of ¥66.92 crores during 2015-16. Out of
which, the appellants reversed an amount of T3.74 crores as per Rule 6(3A)
of the Cenvat Credlt Rules, 2004 considering only the common input
services. Thus, the adjudicating authority, vide the impugned order, rejected
the entire claim of refund of ¥1,63,71,359/-.

3. Being aggrieved with the impugned order the appellants have preferred
the present apbeal. They stated that the adjudicating authority neither issued
any show cause notice nor offered the appellants any opportunity of personal
hearing thereby denying the latter their right to natural justice. The

- appellants further reiterated that the refund claim cannot be denied on the

ground of irregular reversal of CENVAT credit.

4. Personal hearing in the matter was granted and held on 21 08.2017.
Shri Jigar Shah, Advocate, appeared before me on behalf of the appellants
and reiterated the contents of appeal memo. Additional submissions and
various Judgments were also tabled before me, by hlm, during the course of
hearing. He also requested to grant him another 7 days for submission of

additional documents'

5. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral submissions made by

to be decided in the case viz.;
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(i) The claims were rejectéd by the adjudicating authority without
following the principles of natural justice i.e. without issuing show
cause notice and without offering the appellants the opportunity of

personal hearing;

(i) Claim rejected on the ground that the appellants did not reverse

the entire CENVAT credit availed by them;

6. Regarding the issue that the appellants were not given any opportunity
to present their case properly as per the principle of natural justice as no
show cause notices were issued to them; I consider that the Adjudication
proceedings shall be conducted by observing principles of natural justice. The
principles of natural justice must be followed by the authorities at all levels in
all p-oceedings under the Act or Rules and the order passed in violation of
. the principles of natural justice is liable to be set aside by Appellate
Authority. Natural justice is the essence of fair adjudication, deeply rooted in
tradition and conscience, to be ranked as fundamental. The purpose of
following the principles of natural justice is the prevention of miscarriage of
justice. Natural justice has certain cardinal principles, which must be followed
in every proceeding. Judicial and quasi-judicial authorities should exercise
thei.r powers fairly, reasonably and impartially in a just manner and they
should not decide a matter on the basis of an enquiry unknown to the party,
but should decide on the basis of material and evidence on record. Their
decicions should not be biased, arbitrary or based on mere conjectures and
_surmrises. The first and foremost principle is what is commonly known as audi
alteram partem rule. It says that no one should be condemned unheard. The
orde-s passed by the authorities should give reason for arriving at any
conc usion showing proper application of mind. Violation of either of them
could in the giveri facts. and circumstances of the case, vitiate the order itself.
The Supreme Court in the case of S.N. Mukherjee vs Union of India [(1990) 4
SCC 594], while referring to the practice adopted and insistence placed by
the Courts in United States, emphasized the importance- of recording of
reasons for decisions.by the administrative authorities and tribunals. It said
“administrative process will best be vindicated by clarity in its exercise”. The
Hon’sle Supreme Court has further elaborated the legal position in the case
. of Siamens Engineering and Manufacturing Co. of India Ltd. v. Union of India
and Anr. [AIR 1976 SC 1785], as under;

Meriins If courts of law are to be replaced by administrative
authorities ‘and tribuha/s, as indeed, in some kinds of cases, with
the proliferation of Administrative Law, they may have to be so
replaced, it is essential that administrative authorities and
tribunals should accord fair and proper hearing to the persons

sought to be affected by their orders and give sufficiently clear
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and explicft reasons in suppdrt of the orders hﬁade by them.
Then alone administrativesauthorities and tr[igunals exercising
quasi-judicial function will be able to justify their existence and
carry credibility with the people by inspiring confidence in the
adjudicatory process. The rule requiring reasons to be giveh in
support of an order is, like the principle of audi alteram partem,
a basic principle of natural justice which must inform every
quasi-judicial process and this rule must be observed in its
proper spirit and rhere pretence of compliance with it would not

satisfy the requirement of law. ...”.

The adjudicating ‘authority should, therefore, bear in mind that no material
should be'relied in the adjudication order to support a finding against the
mterests of the party unless the party has been given an opportunity to rebut
that material. Whenever an order is struck down as invalid being in violation
of principles of natural justice, there is no final decision of the case and fresh
proceedings are Ief‘t»upbn. All that is done is to vacate the order assailed by

virtue of its inherent defect, but the proceedings are not terminated.

~ However, the appellants, vide their letter dated 21.08.2017, have requested

before me to decide the case on merit only, at my level as remanding the
case back for fresh hearing would be utter wastage of man-hour. In view of

their request, I would now discuss the case exclusively on merit.

7. Regarding the second issue i.e., rejection of the claim on the grouhd
that the eppellants did not reverse the entire CENVAT credit availed by them,
I find that the appellants have reversed the credit of common input service
availed by them. In fact, in the paragraph 7 of the impugned order, the
adjudicating authority has confirmed the same stating even the entry
numbers vide which the credits were reversed back. I quote the required
contents of paragraph 9 of the impugned order, verbatim, as below;
"However, I find that the claimant has reversed CENVAT credit as per
Rule 6(3A) of Cenvat Credit Rules, 2004 considering only common
input services i.e. T 3.74 Crores as total CENVAT credit taken on input
_services during the financial year. Actually, the said claimant was
required to reverse cenvat credit considering total CENVAT credit taken
on input services the FY 66.92 Crores".
The adjudicating authority has accepted the fact that the appellants have
reversed CENVAT credit as per Rule 6(3A) of Cenvat Credit Rules, 2004
considering only common input services. In this regard, I would like to quote
below the contents of Rule 6 of CCR, 2004

>
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(1) The CENVAT credit shall not be allowed on such quantity of input or
input service which is used in the manufacture of exempted goods or
for provision of exemptéd services, except in the circumstances
mentioned in sub-rule ' (2).

Provided that the CENVAT credit on inputs shall not be denied to job
worker referred to in rule 12AA of the Central Excise Rules, 2002, on
the Qround that the said inputs are used in the manufacture of goods

‘cleared without payment of duty under the provisions of that rule. -

(2) Where a manufacturer or provider of output service évails of
CENVAT credit in respect of any inputs or input services, and
manufactures such final products or provides such output service which
are chargeable to duty or tax as well as exempted goods or services,
'then, ‘the manufacturer or provider of output service shall maintain
separate accounts for receipt, consumption and inventory of input and
input service meant for use in the manufacture of dutiable final
products or in providing output service and the quantity of input meant
for use in the manufacture of exempted' goods or services and take
‘CENVAT credit only on that quantity of input or input service which is
intended for use in the manufacture of dutiable goods or in providing

output service on which service tax is payable.

(3) Notwithstanding anything contained in sub-rules (1) and (2), the
manufacturer of goods or the provider of output service, opting not to
maintain separate accounts, shall follow either of the following options,

as applicable to him, namely:-

() the manufacturer of goods shall pay an amount equal to
6% of value of the exempted goods and the provider of output
‘service shall pay an amount equal to 7%. of value of the
exempted services; or -

(ii)the_manufacturer of goods or the provider of output service

shall _pay an amount equivalent to the CENVAT _credit

attributable to inputs and input services used in, or in relation

to, the manufacture of exempted goods or for provision of

exempted services subject to the conditions and procedure

specified in sub-rule (3A).

Explanation I.- If the manufacturer of goods or the provider
of output service, avails any of the option under this sub-rule,
he shall exercise such option for all exempted goods

services provided by him, and such option shall not
withdrawn during the remaining part of the financial year.
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Explanation IL.-For removal of doubt, it is hereby clarified
that the credit shall not be allowed .on inputs and input
services used exclusively for the manufacture of exempted

goods or provision of exempted service”.

In the case of the Commissioner of Central Excise, I5uducherry versus the
'CESTAT, Chennai, the Hon’ble Hon’ble High Court of Judicature, Madras
concluded that the assessee, suo moto, reversed the credit on common
inputs used for manufacturing of dutiable and exempted goods. Hence,
reversal of 8% of value of exempted goods not required. Question of law
answered against Revenue. The concerned portion of the verdict is

reproduced as below;

"13. For claiming the benefit under Seétion 57CC( 9) of the Act, the
manufacturer has to maintain separate books of accounts, sub-
section (2) to Section 73 of the Finance Act, 2010 mandates that the
assessee has to make an application to the Commissioner of Central
Excise along with documentary evidence and a Certificate from the
Chartered Accountant or a Cost Accountant, certifying the amount of -
input credit attributable to the inputs used in or in relation to the
. manufacture of exempted goods within a period of six months from
the date on which the Finance Bill, 2010 received the assent of the
President. However, in the present case, even as per the show cause
notice and the order of adjudication, it is clear that the input credit
has been reversed by the respondent/assessee even prior to the
amendment. In such view of the matter, the Tribunal, following the
decision of the Alléhabad High Court in Hello Mineral Water case
(supra), which followed the decision of the Apex Court in
Chandrapur. Magnet Wires case (supra) rightly set aside the |
demand”.
N In the cése of the Commissioner of Central Excise, Chennai-II versus ICMC
Corporation Ltd., the Hon’ble Hon'ble High Court of Judicature, Madras
proclaimed that when credit attributable to them is reversed in the case of
inputs used exclusively for manufacture of exempted products, demand of
8% or 10% on sale price was not justified under Rule 6 of Cenvat Credit
Rules, 2004. The related portion of the said judgment is reproduced below;

"2, Following the decision of the Apex Court in the case of
Chandrapur Magnet Wires (P) Ltd. v, Collector of Central Excise,
Nagpur reported in 1996 (81)_E.L.T. 3 (S.C.), wherein the Apex
Court held that when the credit attributable to the inputs in
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: Tribunal allowed the appeal filed by the assessee holding that when
the credit was reversed by the assessee, it was as if they had not

taken any credit at all.

3. Aggrieved by this, the Revenue is on appeal before this Court.

4. We find from a reading of the amendment made to Rule 6 under
Section ‘73 of the Finance Act, 2010 that the procedure of the
Cenvat Creb’it Rules under Rule 6 was brought in with retrospective
effect from September, 2004 by insertion under Rule 6(6), which

reads as under :

S. Provisions of Amendment Period of
No. Cenvat Cred(t effect of
Rules, 2004 to be
amendment
‘ amended ‘
{% 1 . . 2 3 4
g..-w
;g %{é Rule 6 of the|lln the Cenvat Credit Rules,|10th day of
;:A: i3 i f -
gz}% Cenvat Credit| 2004, in Rule 6, after sub-rule September,
g« Rules, 2004 as|(6), the following sub-rule shall 2004 to th
e - o the|
¥ published vide | be inserted, namely :
31st day of

Notification Number|v7) Where a dispute relating to
G.S.R. 600 (E),|adjustment of credit on inputs or March, 2008 »
dated the 10th|input services used in or in|(both  days
September, 2004\ rejation to exempted final inclusive).
[23/2004-CENTRAL products relating to the period
EXCISE (N.T.), beginning on the 10th day of|
dated the 10th|geptemper, 2004 and ending
September, 2004]. | yjth- the 31st day of March,

e

%f : 2008 (both days inclusive) is
ﬁﬁ pending on the date on which
5‘%% ' ’ the Finance Bill, 2010 receives
ﬂﬁ‘é . . the assent of the President,
g;ixy . then, notwithsta/_vding anything
& contained in sub-rules (1) and

(2), and clauses (a) and (b) of
sub-rule (3), a manufacturer
availing Cenvat credit in respect

of any inputs or input services

»g‘ and manufacturing final products

% which are chargeable to duty

& and also other final products ‘

% . which are exempted goods, may "'

E }\ pay an amount equivalent to

‘; ;{ Cenvat credit attributable to the

§a" inputs or input services used in,

% ' ' orin felation to the manufacture -

{g;é of, exempted gooa"s before or @fé“i?f;’&%
* after the clearance of such X

goods :

| Provided that the manufacturer

%

. s

""(thosﬁ"{'),
(10RY

shall pay interest at the rate of
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: _ twenty-four per éent, per annum
from the due date till the date of
paymient of the said amount. "
Explanation : For the purpose of
this sub-rule, “due date” means
the 5th day of the month
following the month in which
goods have been cleared from
the factory.

- As per Section 73 sub-section (2) of the Finance Act, 2010 the
assessee has to make an application to the Commissioner of Central

Excise along with documentary evidence and a Certificate from the
Chartered Accountant or a Cost Accountant, certifying the amount of
input credit attributable to the inputs used in or in relation to the
manufacture of exempted goods within a period of six months from
the date on which the Finarice Bill, 2010 received the assent of the
President. '

5. Considering the fact that the assessee had reversed the credit
even prior to the amendment and the order of the Tribunal is in fact
no different from what is contemplated under the Finance Act, 2010,
we do not find anything survives further for this Court to consider
the merits of the case pleaded by the Revenue.

6. Accordingly, the Civil Miscellaneous Appeal fails and the same is

dismissed. No costs”,
Thus, from the above, it is quite clear that the. appellants Have followed
option number (ii) and reversed an amount equivalent to the CENVAT credit
attribLtable to inputs and input services used in, or in relation to, the
manufacture of exen'jpted goods or for provision of exempted services
subject to the conditions and procedure specified in sub-rule (3A). They have
further, submitted before me a certificate from Vanraj & Co., Chartered

- Accountants, certifying the same. The appellants are not required to reverse

the en-ire credit as demanded by the department. If a persdn is engaged in
manufacturing dutiable & exempted goods or rendering taxable & exempted

services together‘ then he has to determine and avail CENVAT Credit only on

those inputs or input services which are used for providing taxable services

" consequential relief.

or marufacturing dutiable goods. Therefore, I find that the appellants have

rightly reversed the common input services and are eligible for the entire

amount of refund claimed.

8. ° Therefore, in view of the discussion held above, I set aside the

impugned order and allow the appeals filed by the_.appellants with
@éala;?,
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9, The appéal filed by the appellants stands disposed off in above terms.

CENTRAL TAX (Appeals),
AHMEDABAD.

ATTESTED

SUPERINTENDENT,

CENTRAL TAX (APPEALS), AHMEDABAD.

To,

M/s. JMC Projects (India) Pvt. Ltd.,
A-104, Shapath-4,

Opp. Karnavati Club, S. G. Road, -
Ahmedabad- 380 015.
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Copy to:
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1) The Chief Commissioner, Central Tax, Ahmedabad.
2) The Commissioner, Central Tax, Ahmedabad (South).
3) The Dy./Asst. Commissioner, Central Tax, Division-VII (Satellite),
Armedabad.
4) The Asst. Commissioner (System), Central Tax, Hgq., Ahmedabad (South).
/S{_Guard File.
6) P. A. File.
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